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CONSTITUTIONAL PROTECTION OF PROPERTY 

RIGHTS. 



Among the many interesting questions involved in the liti- 
gation which has been going on for some years, with regard to the 
New York elevated railroads, the right of the owners of 
property on the streets through which they pass, to recover 
compensation for the injury done them by the construction of 
the roads, is one of the most practically important. In most 
cases of the construction of railroads,, the right to compensation 
in some degree is unquestioned, because land is actually taken 
from the owner, and the title transferred to the corporations ; 
and the compensation paid the latter is merely the payment of 
its value. But, in the case of the elevated railroads, a different 
and more delicate question has arisen. In some streets of the 
city no land has been taken at all, but the value of property 
has been materially reduced, owing to the fact that the structure 
over which the trains pass blocks up the street, darkening it 
and rendering it inconvenient for use, while the trains moving 
backward and forward close to the windows of the houses annoy 
their occupants with a constant noise and the smoke and cinders 
of the engines. In these cases, the actual market value of the 
property is greatly diminished ; yet the elevated railroads have 
thus far successfully resisted all attempts to obtain compensation; 
and it is probably safe to say that the general belief among those 
most competent to form an opinion — that is, the opinion of the 
bar — is that the courts will never compel them to make compensa- 
tion. That there ought to be redress for such an injury no one 
disputes. The State cannot commit an act of more high-handed 
injustice than that of authorizing a corporation to do wide-spread 
damage of this sort without making compensation for it. The 
obstacles in the way of obtaining such compensation grow out 
of certain peculiarities of legal construction, which curiously 
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frustrate the confusion and consequent injustice that often 
attend the development of our jurisprudence. 

The constitution of the State of New York contains the pro- 
vision common to all our State constitutions, that " when private 
property shall be taken for any public use by the State, the 
owner shall be compensated-"* 

Now, singular as it may seem, it has been decided by court after 
court that, to constitute a " taking " of property within the mean- 
ing of this clause, there must be some direct, actual, physical in- 
terference with land or chattels. 

The Supreme Court of Pennsylvania, in construing a similar 
provision thirty years ago, said : " The constitutional provision 
for the case of private property taken for public use, extends not 
to the case of property injured or destroyed."! This may be 
said to have been the prevailing view of the American courts 
down to a very recent period, and it is plain that, under this in- 
terpretation, the claim of the owners of property diminished in 
value by the elevated railroads would have no standing what- 
ever. 

Within the past few years, however, a new view of the sub- 
ject has made its appearance, which has received the sanction of 
a court of high authority, and under which property-owners 
would be materially better off. In the case of Eaton vs. the 
Boston, Concord and Montreal Eailroad,$ the facts presented to 
the court were as follows : The corporation, claiming to act under 
legislative authority, removed a natural barrier situated north of 
the plaintiffs land, which had, down to the period of the con- 
struction of the road, completely protected his meadow-land 
from the effects of floods and freshets in a neighboring river. 
In consequence of this, the waters of the river sometimes flowed 
over his meadows, carrying stones, sand, and gravel upon them. 
Here there was nothing but injury, and no appropriation of land 
whatever. Nevertheless, the court held that this was a taking of 
the plaintiffs property, within the meaning of the constitutional 
provision, and that the legislature could not authorize any such 
injury without making provision for compensation. In reach- 
ing this conclusion, the court first states the commonly accepted 
interpretation as follows : 



* Const. N. Y., Art. 1, See. 7. t 51 N. H., 504. 

tCConnor vs. Pittsburg, 18 Penn. St., 187. 
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" The constitutional prohibition (which exists in most, or all, of the 
States) has reeeived in some quarters a construction which renders it of com- 
paratively little worth, being interpreted much as if it read, ' No person shall 
be divested of the formal title to property without compensation, but he may 
without compensation be deprived of all that makes the title valuable.' To 
constitute a ' taking of the property ' it seems to have sometimes been held 
necessary that there should be 'an exclusive appropriation,' a total assump- 
tion of possession,' ' a complete ouster,' an absolute or total conversion of the 
entire property, ' a taking the property altogether.' These views seem to be 
founded on a misconception of the term ' property,' as used in the various 
State constitutions." 

In a strict legal sense, they continue, land is not " property" ; 
but the subject of property. The term property, although in 
common parlance frequently applied to a tract of land or a 
chattel in its legal signification means only the rights of the 
owner in relation to it. Property is, in other words, the right to 
possess, use, enjoy, dispose of, rent, sell, give away, devise the 
thing owned ; and anything which interferes with the beneficial 
enjoyment of all these rights substantially diminishes them, and 
consequently involves a "taking," pro tanto, of the property. 
The right of using indefinitely is an essential quality or attribute 
of absolute property, without which absolute property can have 
no legal existence. This right of using necessarily includes the 
right and power of excluding others from using the land. If the 
right of indefinite use is an essential element of absolute prop- 
erty or complete ownership, whatever physical interference 
annuls this right takes "property," although the owner may 
still have left him valuable rights of a more limited and cir- 
cumscribed nature. He has not the same property that he 
formerly had. Then he had an unlimited right, now he has 
only a limited right. His absolute ownership has been reduced 
to a qualified ownership. Restricting A's unlimited right of 
using one hundred acres of land to a limited right of using 
the same land, may work a far greater injury to A than to 
take from him the title in fee simple to an acre, leaving him the 
unrestricted right of using the remaining ninety-nine acres. No- 
body doubts that the latter transaction would constitute a 
" taking of property." "Why not the former ? 

The case of Pumpelly vs. Green Bay Company,* decided by the 
Supreme Court of the United States, closely resembles the New 
Hampshire case. In that case it was held that the backing of 

* 13 Wall, 166. 
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■water so as to overflow the land of an individual, or any other 
superinduced addition of water, earth, sand, or other material 
or artificial structure placed on land, if done under statutes 
authorizingit for the public benefit, was a takingof property within 
the meaning of the constitutional prohibition. The court said 
as to this : 

"It would be a very curious and unsatisfactory result, if, in construing a 
provision of constitutional law, always understood to have been adopted for 
protection and security to the rights of the individual as against the Govern- 
ment, and which has received the commendation of jurists, statesmen and 
commentators as placing the just principles of the common law on that sub- 
ject beyond the powers of ordinary legislation to change or control them, it 
shall be held that if the Government refrains from the absolute conversion of 
real property to the uses of the public, it can destroy its value entirely, can 
inflict irreparable and permanent injury to any extent ; can, in effect, subject 
it to total destruction without making any compensation, because, in the 
narrowest sense of that word, it is not taken for the public use. Sueh a 
construction would pervert the constitutional provision into a restriction 
upon the rights of the citizen, as these rights stood at the common law 
instead of the Government, and make it an authority for invasion of private 
right under the pretext of the public good, which had no warrant in the law 
or practices of our ancestors." 

This decision seems to treat the submerging of lands as equiva- 
lent to the " taking " of them. But, obviously, it is not the lands 
which are "taken" in such a case, in any true sense. The title 
to the lands is still the property of the owner ; it is the beneficial 
use of them which is gone, so that as a matter of fact the differ- 
ence between this and the New Hampshire case is only one of 
degree. The Supreme Court, in saying that the land is " taken " 
by overflowing, merely means precisely what the New Hamp- 
shire court means when it says that the " property" is taken by 
an occasional deposit of stones, sand, and gravel through an 
overflow or freshet. And the New Hampshire court itself says, 
after using the language we have quoted as to the meaning of 
the word " property" in the constitutional prohibition : 

" If, on the other hand, the land itself be regarded as 'property,' the prac- 
tical result is the same. The purpose of this constitutional prohibition cannot 
be ignored in its interpretation. The framers of the constitution intended to 
protect rights which are worth protecting; not mere empty titles, or barren 
insignia of ownership, which are of no substantial value. If the land, ' in its 
corporeal substance and entity' is 'property,' still, all that makes this 
property of any value is the aggregation of rights or qualities which the 
law assumes as incidents to the ownership of it. The constitutional pro- 
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hibition must have 1)6611 intended to protect all the essential elements of 
ownership which make 'property' valuable. Among these elements is 
fundamentally the right of user, including, of course, the corresponding right 
of excluding others from the use .... a physical interference with the 
land, which substantially abridges this right, takes the owner's 'property' to 
just so great an extent as he is thereby deprived of this right. To deprive 
one of the use of his land is depriving him of his land, for, as Lord Coke said : 
'What is the land but the profits thereof V .... The private injury 
is thereby as completely effected as if the land itself was physically taken 
away." 

As a matter of fact, the land itself is never taken. The land, 
the corporeal substance, always remains. The possession may 
be taken, or the entire title, or both, or something less ; and in 
any one of these cases the only "taking" that is possible is a 
diminution of the right of user. It may indeed be contended 
that a diminution of the right of user which is effected without 
any change of possession or title, as in the New Hampshire case, 
is not a "taking" away of any property rights, but merely a 
destruction of property rights without any appropriation. But 
it is just such destruction of property rights which the constitu- 
tional prohibition is intended to reach. Otherwise, any railroad 
which wished to avoid the necessity of compensation might accom- 
plish its object by not attempting to acquire the title to, or " con- 
demn" any land, but by merely constructing its road; and in 
answer to any claim for damages might contend that it had 
"taken" nothing. 

From a comparison of the early Pennsylvania case which 
we have cited, and which may stand as representing a whole 
class of contemporaneous decisions, with the two last decisions 
(by the side of which many others of a similar tendency might 
be put), it is obvious that the meaning of the constitutional 
clause prohibiting the taking of property without compensation 
has suffered a change, and that the courts are now beginning to 
show a disposition to treat any injury or destruction of property 
as a "taking." The meaning of the word "property" seems 
to be undergoing a modification, and the word to be used in a 
different sense from that which was formerly current. 

There is nothing more difficult than to effect any change in a 
legal conception once firmly imbedded in a system of jurispru- 
dence, particularly such a one as ours, in which general prin- 
ciples are developed out of adjudicated cases, while each case is, 
in theory, supposed to be founded upon and governed by 
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another precisely similar; in -which, in fact, there is, in theory, 
supposed to be no change at all. It is not surprising, therefore, 
that we should find the conception of " property" prevailing till 
a very recent period in the United States, to be still the same 
which the word suggested to lawyers of the last century, which 
Blackstone elaborated in his " Commentaries," and which his- 
torically may be traced to the archaic customs which answered 
the purpose of law in the forests of Germany. It is easy to see 
that in all early systems of law there is likely to be a confusion 
between the terms used to express the thing owned and those 
used to define the ownership of it. The word "property" we 
find used in Blackstone to express these two entirely distinct 
ideas : first, the thing owned, and secondly, the entire aggregate 
of rights and obligations with relation to it imposed by the law 
upon the owner. "Real property" means land, "personal 
property" means chattels; but we speak at the same time of 
property in land and property in a chattel. These last ex- 
pressions come from the Roman law, as the word "property" 
itself is simply the Latin equivalent for ownership. The reason 
that English lawyers of the last century distorted this legal term 
from its natural use, and treated it as a convenient synonym 
for something radically different, is undoubtedly that they had 
not themselves reached any distinct conception of the nature 
of property in land. The feudal system was coherent, logical, 
and intelligible. No feudal lawyer could ever have confounded 
the land itself with the tenure by which it was held or the 
quality of the estate. The fee was as distinct a conception in 
his mind as any universitas of rights and duties in the mind of 
a classical jurist. But the feudal system was, in Blackstone's 
time, already in a state of decay, and half -understood legal 
ideas derived from Roman jurisprudence offered a tempting 
bait to any systematic writer on law. To a man of Blackstone's 
passion for symmetry and mere style, this was too tempting to be 
resisted, and the consequence was the production of a work in 
which we have neither the mathematical accuracy and meta- 
physical precision of feudal law, nor the civilized classification of 
the Roman, but often a jumble of the two, in which confusion is 
made worse confounded by the assumption that it is the perfec- 
tion of system and order. 

That the confusion with reference to everything relating to 
property, which we find in Blackstone, was wide-spread among 
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the lawyers of his time, there is abundant evidence. It was a 
period in which it was often uncertain whether cases would be 
decided upon archaic principles, handed down from the time 
when Europe was still overrun with savages, or upon the pol- 
ished and philosophical doctrines of right, elaborated by the 
classical lawyers of the Empire. A curious and instructive 
instance of the first is to be found in the opinion of Mr. Justice 
Yates, in the great copyright case of Millar vs. Taylor, in which he 
traces a close resemblance between the ownership of literary 
ideas, and that of wild animals, likens the publication of a book 
to the escape from the control of its captor of a fox or tiger, and 
hence reaches the conclusion that there can be no copyright at 
common law. On the other hand, we have the decisions of Lord 
Mansfield, a judge more familiar, through his familiarity with the 
principles of equity, with Roman than with English law, decid- 
ing case after ease without much more regard for common law 
principles than if they had no existence. It was a time of great 
legal confusion, and nothing is more natural than that this con- 
fusion should by no means have altogether yet disappeared. 

The confusion as to the use of the term " property " produced 
less practical inconveniences at the time than might be supposed, at 
least so far as land was concerned, because any litigated question 
which arose with regard to it had to be translated into the terms 
and conceptions of feudal law, which were still used with all their 
nicety in decisions and statutes. All actual litigation still con- 
cerned, not anything so vague and indiscriminate as " property " in 
land, but fees, estates tail, reversions, remainders vested and con- 
tingent, freeholds, tenancies for life, at will, by sufferance, ease- 
ments in gross or appurtenant, and the thousand other varie- 
ties of title and estate, which the systematic feudal lawyers had 
been careful to classify and define. It was not until the word 
" property" came to be used in the written constitutions of the 
United States that the seeds of any practical trouble were sown. 

Singular as it may appear, no such question as that presented 
by the construction of the elevated railroads has ever caused the 
English courts the slightest difficulty. There being no written 
constitutional provision on the subject, there has never been any 
necessity for denning the word " take," or the word " property," 
and Parliament and the courts have always given the owner 
whose property has been injuriously affected by the construction 
of public works of any kind, full redress, without regard to any- 
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thing except the fact of injury. The Land Clauses Consolidation 
Act, passed in 1845, provided that the owner should have com- 
pensation for land, or any interest in land, taken or " injuriously 
affected." A single English case, which resembles in many 
respects that of the elevated railroads, and decided forty years 
ago, will show the difference between the American and English 
law on the subject. In Turner vs. The Sheffield and Rotherham 
Railroad Company,* the plaintiffs were the owners of a starch 
factory, near which the defendants built a railway station and 
embankment, by means of which the light and air were shut off, 
and the premises rendered "dark, close, uncomfortable and 
unwholesome, and less fit and commodious for the purpose of 
manufacturing starch therein," and the other purposes for which 
they had been used. Added to this, " large quantities of earth, 
soil, dust and dirt" were "carried, drifted, blown, scattered and 
spread," so that the fixtures, implements, and effects of the 
starch factory were rendered " dirty, foul and clogged up," by 
means of which the premises " were greatly deteriorated in value." 
The court held that the plaintiffs could recover. 

That private rights of this sort should be more effectually pro- 
tected in England without any written constitutional guarantee, 
than in this country where the subject is carefully provided for 
in the bill of rights, is a remarkable thing in itself, and is made 
the more so if, as we believe to be the case, the explanation of the 
matter is that the American judges of the last generation were 
driven into a narrow construction of the prohibition by the con- 
fusion existing as to the term " property " among the English 
lawyers whom they attempted to follow. The original source of 
confusion has been admirably explained by Austin, who, in his 
lectures on jurisprudence, points out the various meanings of 
the very ambiguous word "Property." His analysis serves to 
illustrate at one or two points what we have been saying. 
First comes the use of the word in its correct or strict sense, 
the same in which it is used by the Supreme Court of New Hamp- 
shire, if not by the Supreme Court of the United States — the 
right of unlimited user. Then comes what he calls the " loose 
and vulgar acceptation," to denote " not the right of property or 
dominion, but the subject of such a right, as where a horse or 
piece of land is called my property." But Austin, who was prob- 
ably unaware when he wrote this, that on this side of the water 

* 10 M. & W., 425. 
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our constitutional prohibitions against any interference with 
private property were already beginning to involve us in a con- 
troversy of serious dimensions over the meaning of that word, 
adds: "I think in English law, unless used vaguely and popu- 
larly, the term property is not applied to rights in immovables 
(land). "We talk of property in a movable thing. By absolute 
property in a movable thing, we mean what the Roman lawyers 
called dominium or proprietas, they having no distinction be- 
tween real and personal property. But in strict law language 
the term is not applied to a right or interest in immovables. 
An estate in fee simple, an estate tail, an estate for life, and so 
on, but never a property strictly speaking. An estate in fee 
simple corresponds as nearly as may be to absolute property in 
a personal chattel." In other words, as we have hinted above, 
the feudal system of tenures admitted no such vague conception 
as " properly." 

If the views here suggested are sound, the process of inter- 
pretation through which the constitutional provision as to 
taking " property " is passing, is one under which what Austin 
calls the true or strict sense of the word is being substituted for 
the " vulgar acceptation " in which the subject of property is 
confounded with the property itself. 

That the second of these two views must in the end prevail 
and render the first obsolete, no one who has paid much at- 
tention to the development of the law on the subject in this 
country can for a moment doubt. At the risk of repetition, we 
shall make one more quotation from Austin, because it shows 
more clearly still than anything that we have already taken 
from him, that the view of the subject adopted by the New 
Hampshire Supreme Court is Austin's, as Austin's was that of 
the Roman law. He says : 

" The right of property or dominion is resolvable into two elements : 
First, the power of using indefinitely the subject of the right. .... 
Secondly, a power of excluding others (a power which is also indefinite) from 
using the same subject. For a power of indefinite user would be utterly 
nugatory, unless it were coupled with a corresponding power of excluding 
others generally from any participation in the use. The power of user and 
the power of exclusion are equally rights to forbearances on the part of other 
persons generally By virtue of the right or power of indefinitely using the 
subject, other persons generally are bound to forbear from disturbing the 
owner in acts of user. By virtue of the right or power of excluding other 
persons generally, other persons generally are bound to forbear from using 
VOL. CXXXV.— NO. 310. 19 
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or meddling with the subject. The rights of user and exclusion are so 
blended, that an offense against the one is commonly an offense against the 
other. I can hardly prevent you from plowing your field, or from raising 
a building upon it, without committing, at the same time, a trespass. And 
an attempt on my part to use the subject (as an attempt, for example, to 
fish in your pond), is an interference with your right of user as well as 
with your right of exclusion. But an offense against one of these rights 
is not of necessity an offense against the other. If, for example, I walk 
across your field, in order to shorten my way to a given point, I may 
not in the least injure you in respect to your right of user, although 
I violate your right of exclusion. Violations of the right of exclusion 
(when perfectly harmless in themselves) are treated as injuries or offenses 
by reason of their probable effect on the rights of user and exclusion." * 

The decision of the questions involved in the elevated rail- 
road litigation will form an interesting episode in the history of 
the interpretation of the word " property" in the clauses of our 
State constitutions. As we have already said, no land in these 
cases has been taken. The owners have the same "property" (in 
its vulgar acceptation) that they had before ; but, owing to the 
construction of the elevated railroads, their right of user, if not 
of exclusion, is gone. To take a case in which there is no dispute 
about the facts: the building of the branch of the elevated road 
through Fifty-third street in New York fills the street, to within 
a few feet of the upper windows of the houses, with a structure 
which darkens the whole neighborhood, while over it the passage 
of the cars and engines produces noise, smoke, and dust, which 
render the houses unfit for the uses to which they were intended 
to be put. Their rental and market value is diminished, and 
the whole character of the street is injured. Now, this case 
approaches very closely to the case in the Supreme Court of New 
Hampshire and to that in the Supreme Court of the "United 
States. In the former case, as we have seen, no land was 
" taken " ; in fact, land can never be said to be taken unless we 
mean by that that the title is absolutely transferred from one 
person to another, and it has never been maintained that rail- 
roads could escape paying damages altogether if they stopped 
short of " condemning" and acquiring title to land. The plaintiff 
merely complained that Ms land was diminished in its beneficial 
use or value to him by a deposit upon it of sand, stone, and 
gravel. In the Supreme Court of the United States his complaint 
was that his land had been flooded. In the case of the elevated 
railroads, the owners complain that their "property," i. e., their 

* Austin on Jurisprudence, 83T. 
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right of indefinite user, is taken. Substitute smoke, dust, noise, 
and darkness for sand, gravel, stones and water, and the cases 
are seen to resemble each other closely. Even if the "taking" be 
held to require, as has been said in many cases, a physical inter- 
ference with the land, it would seem to make no difference 
whether this physical interference were effected through the 
deposit of some material substance upon the land, or by such 
agencies as those called into play in the streets of a crowded city. 

Whether the elevated railroad cases will be decided in 
accordance with what may be regarded as the modern meaning 
of the word " property," or in accordance with the older view that 
confused the taking of the land with the interference with the 
enjoyment of it, it is, of course, entirely impossible to tell; it is 
a curious fact that, in the recent reargument of the question of 
the property owners' right to damages, little attention should 
have been paid to the historical side of the use of the terms over 
which the controversy has so long been going on. 

A practical objection has been often made to carrying the right 
of compensation to the extent recognized by the Supreme Court 
of New Hampshire — that it is so liberal as to be impracticable. 
No railroad can be built, it is said, without affecting in a great 
variety of ways the use to which property is put, and these 
general changes cannot be taken into account and compensated 
for, because it cannot be told in advance what they are going to 
be. In one place, the construction of a railroad, for instance, 
may bring about an alteration of a most serious character in 
a whole neighborhood, may make the fashionable quarter of a 
town unfashionable, destroy the picturesqueness of a view, or 
frighten fish away from a feeding-ground. The consequences 
may be slight, or they may be very serious. As was said a genera- 
tion ago by a learned, judge : 

"The opening of a new thoroughfare may often result in advancing the 
interest of one man, or a class of men, and even one town, at the expense of 
another. The construction of the Erie Canal destroyed the business of 
hundreds of tavern-keepers and common carriers between Albany and Buffalo, 
and greatly depreciated the value of their property; and yet they got no com- 
pensation. And new villages sprang up on the line of the canal, at the 
expense of old ones on the former line of travel and transportation. 
Railroads destroy the business of stage proprietors, and yet no one has ever 
yet thought a railroad charter unconstitutional, because it gave no damages 
to stage-owners. The Hudson River Railroad will soon drive many fine 
steam-boats from the river ; but no one will think the charter void because it 



264 THE NOBTE AMERICAN REVIEW. 

does not provide for the payment of damages to the boat-owners. A fort, 
jail, workshop, fever hospital, or lunatic asylum, erected by the Government, 
may have the effect of reducing the value of a dwelling-house in the immediate 
neighborhood; and yet no provision for compensating the owner of the house 
has ever been made in such a case." * 

Again, it is said that the changes produced by a railroad are 
often beneficial; that this is, in fact, one of the most common 
results of the construction of railroads ; in fact, one of the prin- 
cipal objects for which they are built. If damages in any case 
are to be considered, why should not benefits be taken into 
account, and why could not the owner, if his land is 
improved in value, be made to pay the railroad for it, just as the 
railroad pays if it is diminished in value. There are in this 
argument two fallacies which are easily exposed. In the first 
place, with regard to benefits, the matter is wholly separate from 
the question of damages. If the public ever come to think 
that railroads should be allowed to tax the members of the com- 
munity whose lands they pass through, for the benefit conferred 
by them, it is, no doubt, perfectly competent for the legislature 
to pass a law for such a purpose. It would be open to all the 
objections which may be urged against the betterment statutes 
which permit assessments of benefits accruing through the 
opening of ordinary highways and streets, and to more beside, 
because the benefits conferred by railroads are vastly more 
wide-spread and difficult to determine accurately than those 
conferred by roads and streets, which generally affect land within 
a very narrow compass and in a very definite way. But, granting 
that such statutes might be passed, there is no evidence that any- 
body thinks they ought to be passed, and no likelihood that they 
ever will be passed ; and until there is, any discussion of the diffi- 
culty of applying them seems to be merely time wasted. As to 
the other objection, that there are all sorts of injuries to prop- 
erty, for which no one ever dreams of asking compensation, 
the answer obviously is that this is merely the question which 
arises in every lawsuit : whether the wrong is such that, on the 
general principles governing the administration of justice, com- 
pensation ought or ought not to be given. In every case in 
which the question of the right to compensation for injury is 
considered, there is always a preliminary question: whether the 
act complained of is not too remotely connected with the injury 

* Badcliff 's Executors vs. Mayor, etc., of Brooklyn, i Comet. (N. Y.), 196, 206. 
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to be considered at all, or whether, if the cause is immediate, 
the damages are not so difficult to calculate as to make it out 
of the question to give any redress. The reason why a tavern- 
keeper could not he allowed to recover damages for the injury to 
his business by the construction of the Erie Canal, is because 
he could not prove them by means of the common rules of 
evidence. He might be able to show that his business had fallen 
off since the construction of the Erie Canal, but how much of it 
would be due to that cause, and how much to some other, no 
court of justice could possibly ascertain. If it could, the illustra- 
tion would fail because the tavern-keeper would on the general 
principles of justice be entitled to redress. The reason is pre- 
cisely the same in the case of the business of a stage or of a 
steam-boat route destroyed by a railroad, or of a new village 
springing up at the expense of an old one. A fort, jail, work- 
shop, or fever hospital may be erected without compensation, for 
precisely the same reasons. No property-owner could possibly 
prove in a court of justice the difference in value produced by 
the proximity of such a building. The meaning of the word 
"property" in the constitutions of the States has been confused 
already quite enough without this added perplexity. The subject 
of consequential damages for taking land is too technical for the 
purposes of the present discussion ; but we merely wish to point 
out that it is wholly separate from the question of the meaning 
of the word " property." If the New Hampshire view of this is 
adopted, it will merely be settled that taking property is dimin- 
ishing the value of ownership. But it will be just as necessary 
as it was before for the injured owner to prove the extent of the 
damage, and that it is actually caused by the " taking," and that 
it is not too remote. 

A. GK Sedgwick. 



